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May 19, 2004

VIA ELECTRONICFILING

Ms. MarleneDortch, Secretary
FederalCommunicationsCommission
~ 12k” Street,SW
RoomTWB-204
Washington,DC 20554

Re: Ex parte,BellSouthRequestfor DeclaratoryRulingthatStateCommission
MayNotRegulateBroadbandInternetAccessServicebyRequiringBellSouth
to ProvideWholesaleor RetailBroadbandServiceto CLEC UNE Voice
Customers,WC DocketNo. 03-251

DearMs. Dortch,

On Tuesday,May 18, 2004, RobertQuinn andtheundersigned,AT&T, andDavid
Lawson,SidleyAustinBrown& Wood, representingAT&T, met with William Maher,
JefferyCarlisle,RobertTanner,ThomasNavin andIanDiliner oftheCommission’s
WirelineCompetitionBureau. Thepurposeof themeetingwasto discussAT&T’s
oppositionto BellSouth’srequestfor a declaratoryruling in theabove-captioned
proceeding.~I haveattached-amoutlinesummarizing-AT&T’s argumentsaspresented
duringourmeeting.

In addition,at onepoint duringthemeetingstaff inquiredaboutthestatusofthe
casependingbeforetheUnitedStatesCourtofAppealsfor theEleventhCircuit dealing
with issuesraisedin thisproceeding.AT&T indicatedthatit hadfiled, togetherwith
CompTel/ASCENTAlliance, asamici curiae in that caseand providedstaffwith a copy
of ourbrief. I haveattacheda copyofourbriefto thisNotice.

Sincerely,

ATTACHMENTS

cc: W. Maher
J. Carlisle
R. Tanner
T. Navin
I. Diliner
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BellSouth‘s AnticompetitiveMarketingPractices

• “[T]he Commissionfinds that BellSouth’spolicy is anticompetitivein violation of [state law]. In sum, BellSouthusesthe
tying arrangementto insulateits voice servicefrom competitionby impairingthe customer’sability to chooseits providerof
local service.. . . This Commissionis not telling BellSouththatit cannotsell its DSL service. Nor is this Commissiontelling
BellSouththat it cannotbecompensatedfor selling its DSL service. It is not eventelling BellSouthwhatpriceto offer for its
DSL service. All the Commissionis telling BellSouthis not to refusecustomersanoption separatefrom voice servicein an
effort to preserveits monopolyshareofthe voicemarketfrom the effectsof competition. Any implicationthat asaresultof
this orderBellSouthwould bediscouragedfrom investingin innovativetechnologyin thefuture appearswholly inconsistent
with therecordin this docket. Therecordreflectsthat BellSouthhasanoverwhelmingmajority oftheDSL lines in Georgia
andthatDSL, despitearelatively late start,hasovertakencablemodemsin Georgia.” Georgia PSCOctober 21,2003 Order.

• “[T]he alternativesto BellSouth’sDSL service[resale,cable modems,CLEC DSL and line splitting] do not substantially
diminish the anticompetitiveimpact of BellSouth’spolicy on local voice competition.” Georgia PSC October 21, 2003
Order.

• “BellSouth’s practiceof disconnectingcustomersfrom BellSouthDSL servicewhenthe customersswitchedto CLEC voice
servicesraisesacompetitivebarrierin thevoicemarket.”FloridaPSCJune5, 2002Order.

• “BellSouth’s practiceoftying its DSL serviceto its own voiceserviceto increaseits alreadyconsiderablemarketpowerin the
voice markethas a chilling effect on competition and limits the prerogativeof Kentucky customersto choosetheir own
telecommunicationscarriers.” Kentucky PSCJuly 12,2002Order.

• The “anti-competitive affectsof BellSouth’s policy are at oddswith the Commission’s,and thus should be prohibited.”
Louisiana PSCJanuary 24, 2003 Order.

• The Kentucky PSC’s decisionwill “amelioratea chilling effect on competition for local telecommunications”without
“substantiallyprevent[ing] implementationof federalstatutoryrequirements.”U. S. District Court for theEasternDistrict
ofKentucky 2003.
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The Triennial ReviewOrderprovidesno basistopreemptthestatePSCs’Orders

TheStatePSCOrdersdo not violateanyoftheCommission’sTRO holdings:

• TheCommissionheld thatILECs mustunbundlestand-alonecopperloops but that theyhaveno section251(c)(3)obligation
separatelyto unbundlethelow-frequencyorhigh-frequencyportionof a loop.

• Noneof the statecommissiondeterminationsBellSouthchallengesrequiredit separatelyto unbundlethe low-frequencyor
high-frequencyportionofany loop. Rather,consistentwith the TRO, CLECsin eachofthestatesremainobligatedto secure
andpayfor theentire loop.

• TheTRO did notpurportto authorizeILECs to turn off (or refuseto provide)DSL serviceto customersthat switchto another
local telephoneprovider. TheCommissionsaidnothingaboutthereasonablenessor lawfulnessofthat practice,muchlessthe
proprietyofrestrictionson thepracticesimposedby sovereignstates,in the exerciseof corepolicepowersexpresslypreserved
bytheCommunicationsAct.

• BellSouth’s claim that the Commissioncannonethelesslabel the statePSCorders“unbundling” requirementsto establisha
direct conflict with federal law is foreclosedby the Commission’sown establisheddefinition ofunbundling. SeeAT&T v.
Iowa Utilities Bd., 525 U.S. at 394 (“The dictionary definition of ‘ubundle[d] . . . matchesthe FCC’s interpretationofthe
word: ‘to giveseparatepricesfor equipmentandsupportingservices’).

• Moreover,whatthe StatePSCshaveorderedis not, in practice,remotelythesameasarequirementof”HFPLILFPL” sub-loop
unbundling: undertheStatePSCorders,the CLEC paysthefull priceoftheentireloop andhasthe opportunityto displacethe
BellSouthDSL servicewith its own servicemuchmoredirectly.

• The Commission’s¶ 269 limitations on its transitional“grandfathering”of existing HFPL arrangementshave no possible
relevanceto theStatePSCOrders.
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The Triennial ReviewOrderprovidesnobasistopreemptthestatePSCs’ Orders

Becausethereis no direct conflictwith theTRO, BellSouthmustarguethat the StatePSC’sOrderssomehowconflict with “policies”
underlyingthe TRO HFPL/LFPL unbundlingholdings.

• To justify preemptionBellSouthmust show that, unlesspreempted,the StatePSCOrderswould “negate”a specific federal
policy. Mere “inconsistency”is not enough. See,e.g., NARUCv. FCC, 880 F.2d at 428-29; TRO ¶ 192 n. 611 (state
regulation“must ‘substantiallyprevent’theimplementationofthefederalregimeto beprecluded”).

• TheLFPL portion oftheTRO (11 270)uponwhich BellSouthreliesidentifiesno federalpolicy underlyingtheCommission’s
holdingthatILECsarenotrequiredunder§ 251(c)(3)separatelyto unbundlethelow frequencyportiOnofthe loop.

• Rather,¶ 270 purportsto makea straightforwardimpairment determinationbasedon the factual assumptionthat it will
generallybepossiblefor CLECsto makeline-splittingarrangements.Moreover,the StatePSCs,havefoundthat, at leastin
theirStates,sucharrangementarenot widely available. Indeed,asAT&T hasexplained,Covadservesfewerthan 14 percent
ofthecentraloffices in BellSouth’sterritory.

• TheHFPL portion of theTRO (~j260)doesnotea federalpolicy in ensuringthat HFPL pricingdoesnot provide “irrational
costadvantage[s],”but the StatePSCOrders,which requirethe CLEC to pay for theentireloop andthusprovidethe CLEC
with everyincentiveto full useofthat loop andgain(or sharein) theDSL revenuestreamwherethat is possible,plainly have
do not conflict with — mustlessnegate— that federalpolicy.

• The StatePSCOrders,which allow BellSouthto collectthefull retail DSL chargesetby BellSouth,haveno possibleimpact
onBellSouth’sDSL investmentincentives.

• It would bepatentlyarbitraryfor theCommissionto preemptStatePSCOrdersdirectedatpromoting local voicecompetition
on some attenuated(indeed, false) notion that thoseorderssomehowunderminefederal broadbandpolicy while ignoring
altogetherthattheordersdirectlypromoteestablishedfederalnarrowbandpolicies.
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NoFederalPolicyIs BeingNegated

• BellSouth’s wholesaleand retail DSL servicesarejurisdictionally mixed services,not, asBellSouthclaims, purely interstate
services.

• Contrary to BellSouth’s suggestion,the Commission’sjurisdiction over jurisdictionally mixed servicesis not exclusive
jurisdiction. Rather,astheCourtshaverepeatedlycautioned,theCommissionmaypreemptstateregulationofjurisdictionally
mixed servicesonly to theextentthat enforcementofthestateregulationin questionwould negateaspecific federalpolicy.

• “TheFCC hastheburden. . . of showingwith somespecificitythat [stateregulation] . . . would negatethe federalpolicy.”
NARUCv.FCC, 880 F.2d422, 430(D.C. Cir. 1989).

• Thus,underany theory,BellSouth’sargumentmust fail becauseBellSouthcannotshowwith specificityhowtheseStatePSC
Orderswould negateany federal policy -- thesearenot the factsupon which the Commissionwantsto litigate a broad
preemptiontheory.

• TheGTEADSLorderheld is inapposite.Thatorderheldonly that federaltariffing ofDSL servicesthat includeboth interstate
and intrastatecommunicationsis permissibleunderthe“10 percent”rule, a costseparationsrulethat determineswhethercosts
ofmixed usefacilities will be recoveredthroughinterstateor intrastaterates. Thatruling, like all federallaw rulings,had some
preemptiveeffect — butonlywith respectto staterequirementsthatactuallyconflictwith thefederaltariff.

• The Commissionexpresslydeclinedto addressargumentsthat it shouldmorebroadlypre-emptstateregulationof federally-
tarrifed DSL servicesand expresslyrecognizedthat to justify any suchpreemptionon “inseverability” groundsit would
“bear[] the burdenof demonstratingthat stateregulation‘negatesthe exerciseby theFCC of its own lawful authorityover
interstatecommunications.” SeeIllinois Bell Tel. Co. v. FCC, 883 F.2d 104, 114 ~D.C.Cir. 1989) (“Whetheror not the
mixed characterof theseservicespermitstheFCCto assignsomeportion oftheir. . . coststo the interstatejurisdictionfor
recoverythroughinterstatetariffs is aseparatequestion”from preemptionofstateregulation.
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Thereis no conflict betweentheBellSouthtariff’s termsandthestatecommissionorders

• BellSouth reliesupon Section28.2.1 of its FCC No. 1 AccessTariff, entitled “BellSouth ADSL Service,General,”which
states: “The designatedend-userpremiseslocation mustbe servedby an existing, in-service,TelephoneCompanyprovided
exchangeline facility.”

• AT&T UNE-P voice customersin BellSouth’sregionare “served by an existing, in-service,TelephoneCompanyprovided
exchangeline facility.” -

• Any ambiguity -- particularly, ambiguity in a provision claimed by a commoncarrier to entitle it both to deny serviceto
disfavoredcustomersandto preemptstatelaw -- mustbeconstruedagainstBellSouth.

• BellSouth’sclaim that Section28.2.1 unambiguouslyentitlesit to deny serviceto any customerthat maintainsits existing,in-
service BellSouth exchangeline facility, but choosesto obtain voice service over that facility from anothercarrier is
particularlyuntenablein light ofBellSouth’sJanuary8, 2004tariff revision.

• OnJanuary8, 2004BellSouthrevisedits tariff to addanew, specialized“SessionBasedDSL Service,” andthenewprovisions
- relatingto that service(Section28.3.1)containboththe original requirementthat “[t]he designatedend-userpremiseslocation

mustbeservedby anexisting,in-serviceTelephoneCompanyprovidedexchangeline facility” AND an additionalrequirement
that the “in-service exchangeline facility, asreferredto in connectionwith BellSouthSessionBasedDSL service,mustbe
providedin connectionwith a BellSouthretail local exchangeservice.”

• If BellSouthwantsto imposethat newconditionon its DSL offeringsmoregenerally,it mustproposerevisionsto its tariff to
do so, and, if BellSouthdoesso, the Commissionshould -- beforeit reliesuponany suchnewconditionbroadlyto preempt
statelaw -- determinethatit is just andreasonable.
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